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BRIEF OF APPELLANTS. 


Jurisdiction. 
(a) Of the district court. This action’ was filed in 
the district court by the individual plaintiffs against the 
appellee, United States of America, under the Federal Tort 


1There are two actions (one by the Rusconis and one by the 
Scotts) and two appeals involved here and by order of this Court 
they have been consolidated for hearing on one set of briefs. Since 
the facts and law involved are practically identical in each case, they 
will be referred to herein, for convenience sake, in the singular, 
except in the few instances where it is necessary to point out any 
differences between the two cases. Except where otherwise indi- 
cated, the transcript references will be to the case of Employers’ 
Fire Insurance Co., et al. v. U. S. (the Rusconi case), Appeal No. 
11743. 
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Claims Act.? Under Sec. 931 of the Act, exclusive juris- 
diction of such actions is vested in the district courts. Ap- 
pellants filed motions to intervene [Tr. 10-21] under Rule 
24(a) (the mandatory section), and 24(b) (the permis- 
sive section), and under Rules 17 and 19 (as a real party 
in interest) of the Federal Rules of Civil Procedure. 


The motions were denied by the district court on the 
sole ground that the Act does not permit the assertion of 
claims or suits thereunder by subrogees [Tr. 22, 23]. 


(b) Of the Circuit Court of Appeals. Appellants have 
taken this appeal from the order denying their motions to 
intervene. Sec. 933 of the Act provides that final judg- 
ments in the district court are subject to review by ap- 
peal— 

“(1) in the circuit courts of appeals in the same 
manner and to the same extent as other judgments 
of the district courts.” 


The order of the district court was made and entered on 
July 28, 1947 | Tr. 23] and the notice of appeal was filed 
on Atiotiss 27.1947 Trazai: 


The jurisdiction of this court depends on whether this 
order is a “final judgment” in so far as appellants are 
concerned. Because the answer to that question requires 
an examination into the allegations of the various plead- 
ings, and in order to avoid repetition, we have felt it de- 
sirable to postpone discussion of this question of jurisdic- 
tion until after the factual situation has been set forth 
(see Argument, Point I, ifra). 


2Chapter 753, Title IV, Public Law 601, Sec. 401 et seg.; 28 
U.S. C. A., Sec. 921 et seg. (August 2, 1946), hereinafter referred 
to as “the Act.” Except where otherwise indicated, section refer- 
ences will be to the U. S. Code citation. 


i= 
Statement of the Case. 


According to the complaints, these actions arose out of 
the crash of a U. S. Army Air Force P-38 airplane, while 
engaged in training maneuvers, at Santa Maria, Califor- 
miaeom january 30, 1945 |Tre Se eAewasresnlt of the 
alleged negligence of the Government and the pilot, the 
plane crashed into a building owned by Elizabeth Hart 
Segmecmdl Harriet Ann Scott [N= Yo eUinde ii 3) and 
in which Tillie Rusconi and her husband Filippo Rusconi 
were conducting a restaurant business under the name of 
ismscouns Cate | Tr. 3]. 


As a result of the crash, the building was damaged, 
Tillie Rusconi was killed, the fixtures and stock in trade 
of the restaurant were destroyed, and the lease which the 
Rusconi’s held to the premises was thereby terminated 
(airs 3-5): 

Tillie Rusconi’s administrator, her heirs, and Filippo 
Rusconi (individually and as an heir) brought this ac- 
tion to recover the following damages: 


(a) General damages for the wrongful death of 
Tillie Rusconi in the sum of $25,000 [Tr. 3-4]. 

(b) Funeral expense in the sum of $1,362.15 
[Tr. 4]. 

(c) Destruction of the fixtures and stock in trade 
of the restaurant in the sum of $33,379.02 [Tr. 4]. 

(d) Loss of profits in the sum of $20,440.42 
(treo Ie 

(e) Loss of goodwill and value of leasehold in the 
sum of $10,000 [Tr. 5]. 


(f) Loss of Tillie Rusconi’s earnings in the sum 


of $30,000 [Tr. 5-6]. 


aS 


Likewise, the Scotts brought an action as a result of the 
damage to the building wherein they sought to recover 
the following damages: 


(a) Damage and destruction of the building in 
the sum of $17,793.68 |N- Yo Und: Tio 

(b) Loss of rents while the building was being re- 
built in the sum of $2,360 [N. Y. Und. Tr. 3]. 


The original complaints were filed on May 27, 1947 [Tr. 
7| and on July 11, 1947, appellants filed their motions to 
intervene [Tr. 15]. The motions are supported by an 
affidavit of counsel [Tr. 16], and are accompanied by the 
proposed complaints in intervention as required by Rule 
2A e) ee 17-21); 

The motion and supporting pleadings in the Rusconi 
case set forth that the appellants Employers’ Fire Insur- 
ance Company, Automobile Insurance Company of Hart- 
ford and Westchester Fire Insurance Company are each 
fire insurance companies doing business in California [Tr. 
18]; that prior to January 30, 1945 they had issued, re- 
spectively, certain policies of fire insurance covering the 
fixtures and stock contained in Rusconi’s Cafe [Tr. 18]; 
that as a result of the airplane crash referred to in plain- 
tiffs’ complaint and the fire resulting therefrom, appel- 
lants paid the following amounts to the Rusconis, their 
assureds: 


Employers Fire Ins. Co. $2,500.00 
Automobile Ins. Co. of Hartford 1,600.00 
Westchester Fire Ins. Co. 5,000.00 


that by virtue of such payments, and as provided in the 
policies, appellants became subrogated, pro tanto, to the 
rights of the Rusconi’s against the Government [Tr. 
19-20]. It was further alleged that the sum of $33,- 


et 


379.02 claimed in plaintiffs’ complaint for damage to the 
fixtures and stock in trade is in excess of the amount 
agreed upon between plaintiffs and appellants as the 
amount of damage to such property in adjusting the loss 
under the policies, said amount so agreed upon being the 
sum of $23,403.11 [Tr. 16]; also that the complaint was 
filed by the Rusconi’s without appellants’ knowledge or 
consent, and that appellants desire that in the prosecution 
of their claims they be represented by counsel of their 
own choice [Tr. 16]; that appellants are entitled to inter- 
vene under Rule 24(a) because “the representation of 
the interest of each petitioner by plaintiffs is or may be 
inadequate and each petitioner is or may be bound by a 
judgment in this action” [Tr. 12]; and that they should 
be permitted to intervene under Rule 24(b) because ‘‘their 
claims and each of them and the main action have ques- 
Vighollaveand tact in common * * * iii, 12) and 
appellants further claim to be real parties in interest and 
so entitled to intervene under Rules 17 and 19 [Tr. 12]. 


The petition and supporting pleadings in the Scott case 
differ only in the following respects: the moving party 
is appellant New York Underwriters Insurance Company, 
and the amounts paid by it to the Scotts were the sums 
of $9,623.37 for damage to the building and $1,650.00 for 
loss-or rental income [N. Y. Und. Tr. 13)e that the sums 
of $17,793.68 and $2,360.00 claimed by the Scotts in their 
complaint for damage to the building and loss of rental 
income, respectively, are in excess of the amounts agreed 
upon between the Scotts and appellant as the amount of 
damage to such building and loss of rental income in ad- 
justing the loss under appellant’s policies, said amounts so 
agreed upon being the sum of $9,627.02 as the damage to 
the building and $1,860.00 for loss of rental income. 
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In each case the district court denied the motions to in- 
tervene on the sole and stated grounds that— 

“the Federal Tort Claims Act (28 U. S, Cig@aims 

does not expressly grant consent to suit by the subro- 

gee of a claimant (cf. 31 U. 5. C. §203), and that 

consent of the government to be sued, being a relin- 


quishment of sovereign immunity, must be strictly 
construed (cits.)” [Tr. 22-3]. 


Specification of Errors. 


The District Court erred: 


1. In denying appellants’ motions to intervene as par- 
ties plaintiff. 


2. In holding that the Act does not permit suits by 
subrogees. 


3. In holding that 31 U. S. C. Sec. 203, which pro- 
hibits assignments of claims against the United States is 
applicable to subrogated claims. 


’The pertinent portions of Sec. 931 of the Act provide: 

“* * * the United States district, court for the district 
wherein the plaintiff is resident or wherein the act * * ¥* 
complained of occurred * * * shall have exclusive juris- 
diction to hear, determine and render judgment on any claim 
against the United States, for money only, accruing on and 
after January 1, 1945, on account of damage to or loss of 
property or on account of personal injury or death caused by 
the nephgent 5 0 + sacuueeee ot any employee of 
the Government while acting within the scope of his * * * 
employment, under circumstances where the United States, if 
a private person, would be liable to the claimant for such dam- 
age * * * in accordance with the law of the place where 
the act or omission occurred. * * * the United States 
shall be liable in respect of such claims to the same claimants, 
in the same manner, and to the same extent as a private indi- 
vidual under like circumstances * * *,” 


ae 
ARGUMENT. 
I. The Order Is Appealable. 


A. The general rule. In appealing from these orders 
denying motions to intervene, appellants are cognizant of 
the rule that where the denial of a petition to intervene is 
discretionary, it is nonappealable. 


In re Dolcater (C. C. A. 2), 106 F. (2d) 30. 


But it is equally well settled that there are cases— 


‘where intervention is so essential to the preserva- 
tion of the petitioner’s rights that a denial of it is 
reviewable by appeal. * * * An order denying 
leave to intervene is * * * appealable in those 
cases where the petitioner can effectively assert his 
rights in no other action. The most common ex- 
amples are where the petitioner will be bound by the 
judgment and is inadequately represented by other 
parties before the Court * * *" 


In re Dolcater, supra. 


And it has been stated that the main and practical dif- 
ference between absolute (Rule 24(a)) and discretionary 
(Rule 24(b)) rights of intervention is that in the abso- 
lute type, an appeal will lie from an order refusing 1n- 
tervention. 


2 Moore’s Fed. Practice 2332, Sec. 24.06. 


In the case of Alston Coal Co. v. Fed. Power Comm. 
(C. C. A. 10), 137 F. (2d) 740, the right of appeal is 
recognized as follows: 

“Tt is a well settled principle of law that where 


intervention is a matter of right, an order denying 
the right to intervene is a final appealable order.” 
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And this Court upheld the right of appeal from an or- 
der denying a petition to intervene in the case of State of 
Washington v. U.S. (C. C. A. 9), 87 F. (2d) 421, where 
it said: 

“x %* * It sometimes appears that the inter- 
veners have no remedy to litigate their question, ex- 
cept by intervening in an existing action or suit. In 
such cases unless the interveners are permitted to liti- 
gate their questions in the pending litigation, their 
rights, whatever they may be, will be entirely lost, for 
they have no remedy by which such rights may be 
protected or adjudicated. An order denying such par- 
ties leave to intervene is, as this court stated in its 
first decision touching the question, a ‘practical de- 
nial of all relief to the petitioner’. Therefore such 
an order is final and appealable.” 


See also to the same effect: 


U. S. v. Philips (C. C. A. 8), 107 Fed. 824: 


Mack v. Passaic Nat. Bank etc. et al. (C. C. A 3), 
150 F. (2d) 474; 


Gumbel v. Pitkin, 113 U.S. 545, 28 L. Ed. 1128; 


Cathay Trust, Ltd. v. Brooks (C. C. A. 9), 193 
Fed. 973. 


B. The order finally disposes of appellants’ rights. The 
order of the district court by its express terms is a holding 
that appellants have no right to assert their claims against 
the Government under the Act. This is no mere procedural 
ruling or an exercise of discretion in passing on appel- 
lants’ motions but a final disposition of their right to as- 


sert their claims. 
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C. If appellants may not litigate their claims in this 
action, their rights will be entirely lost. It is well settled 
in California and generally that the rule against splitting 
causes of action applies to subrogated claims. In the case 
of Kidd v. Hillman, 14 Cal. App. (2d) 507, 58 P. (2d) 
662, it was held that where an insured sued the tortfeasor 
and settled her claims before judgment, her insurance car- 
rier could not later bring an action on its subrogated claim 
arising out of the same accident: 

= An insured may notscpieeiicweatceor 
action, and the insurer is in no better position than 
the insured. Plaintiff in her original action recovered 
for injuries to her person and property. She cannot 
now pursue appellant in another action for damage to 
her property arising out of the same accident * * *, 

It was the duty of the insurer to protect its right 
of subrogation, assuming it had such right. Not hav- 
ing done so, it cannot now be heard to complain.” 


And in the case of Offer v. Superior Court, 194 Cal. 114, 
228 Pac. 11, the California Supreme Court pointed out 
that the proper procedure to follow where the loss is only 
partially covered by insurance is for both insured and in- 


surer to join as parties plaintiff in the same action: 


“It may be suggested that to permit the insurer to 
sue at law in cases where the extent of the loss is not 
covered by the insurance policy would result in split- 
ting a cause of action sounding in tort and thus sub- 
ject the defendant to two suits upon a single cause of 
action. It seems, however, that this may be avoided 
by joining the insured as a co-plaintiff (cit) or as a 


—i0= 


co-defendant if the insured refuses to join as a plain- 
titi 2 


‘Since the Act (Sec. 931) subjects the Government to 
the same liability “to the same claimants, in the same man- 
ner, and to the same extent as a private individual under 
like circumstances” “in accordance with the law of the 
place where the act * * * occurred”, it seems clear 
that since California does not permit splitting of actions 
by subrogees, appellants will have no opportunity to assert 


their claims other than in this suit. 


D. Intervention is a matter of right under Rule 24 
(a)* in this case. It has already been pointed out that ap- 
pellants will be bound by the judgment in this case. It 
likewise appears that appellants are not adequately repre- 
sented by plaintiffs, in that there is a conflict in their in- 
terests, since plaintiffs claim a larger amount for the de- 
stroyed property than appellants and_ plaintiffs agreed 
upon; and because appellants had no choice in the selection 
of plaintiffs’ counsel and. desire to be represented by their 
own counsel. 

2 Moore’s Fed. Practice 2334. 


In the case of Sloan v. Appalachian Electric Power Cor 
CUS. D.C. Waic. ). 27EEe Supp. 108, it was held that 


an insurer claiming subrogation was entitled to intervene 


*Rule 24(a) provides in part: “upon timely application anyone 
shall be permitted to intervene, in an action * * * (2) when 
the representation of the applicant’s interest by existing parties is 
or may be inadequate and the applicant is or may be bound by a 
judgment in the action.” 


fie 


as a matter of right under Rule 24(a) in an action brought 


against the tortfeasor: 


“Rule 24(a) of the Federal Rules of Civil Pro- 
cedure allows intervention as a matter of right when 
the representation of the applicant’s interest by exist- 
ing parties is or may be inadequate and the applicant 
is or may be bound by a judgment in the action; un- 
der Rule 24(b) permissive intervention is allowed 
when an applicant’s claim or defense and the main ac- 
tion have a question of law or fact in common. 

Under either of these rules this insurance com- 
pany should be permitted to intervene here. In that 
manner effect can be given to the Kentucky law which 
allows the insurance company indemnity it pays out 
of any judgment which may be rendered for plain- 
tiff. It does not appear that such intervention will 
unduly delay or prejudice the adjudication of the 
rights of the original parties. Instead it will permit 
the just and speedy settlement of the entire contro- 
versy in one action.” 


E. Even under Rule 24(b),° the right of appeal should 
be allowed in this case. Even if it should be concluded 
that appellants’ right to intervene falls only under Rule 
24(b), since it appears from the district court’s order that 
the Court refused to exercise its discretion either to grant 


or deny the motion, but placed its decision solely on a 


5Rule 24(b) provides in part: “upon timely action anyone may 
be permitted to intervene in an action * * * (2) when an ap- 
plicant’s claim or defense and the main action have a question of 
law or fact in common.” 


= 


jurisdictional ground, the right of appeal should be al- 
lowed. Then if it be determined that the district court 
was in error, the matter should be sent back to that court 


so that it may properly pass on appellants’ motion. 


F. Appellants were entitled to intervene under Rule 
17. The case of Williams v. Powers (U.S. D. C., Ohio), 
2 F. R. D. 362, held that an insurance company which had 
paid a portion of a plaintiff’s claim was entitled to be made 
a party plaintiff under Rule 17 in an action brought by 


the insured against the tortfeasor: 


“Rule 17 of the Rules of Civil Procedure, 28 U. S. 
C. A. following section 723c provides in part ‘(a) 
Real Party im Interest * * “" Every actionmenall 
be prosecuted in the name of the real party in in- 
terest; * Te 

In a case where an insurance company pays part 
of the damages sustained by its insured because of 
the tort of a third party and it claims to be subro- 
gated to the insured’s rights to the extent of such 
payment, both the insured and the insurance company 
are the real parties in interest in the suit against the 
party guilty of the tort. 

Such being the case here, both motions will be 
granted and the Employer’s Mutual Liability Insur- 
ance Company of Wisconsin will become a new party 
plaintiff in the action.” 


Since the denial of the motion on this ground is not 


discretionary, an appeal should lie therefrom. 


ie 


II. Under the Broad Language Used in the Act, Sub- 
rogated Claims Are Included and Petitioners Were 
Entitled to Intervene. 


A. THE PERTINENT PROVISIONS OF THE ACT. 


1. Admuustrative settlement of claims. Section 921 
of the Act provides for the administrative settlement of 
claims which do not exceed $1,000: 


> authority is connerredtipenmsthe head o1 
each Federal Agency * * * to consider, ascer- 
tain, adjust, determine and settle any claim against the 
United States for money only, accruing on and after 
January 1, 1945, on account of damage to or loss of 
property or on account of personal injury or death, 
where the total amount of the claim does not exceed 
S000; caused by the negligent * *)* acum +)" 
of any employee of the Government while acting within 
the scope of his * * * employment, under cir- 
cumstances where the United States, tf a private per- 
son, would be hable * * *, in accordance with the 
law of the place where the act * * * occurred.” 
(Emphasis added. ) 


The claimant need not accept the award or decision of the 
administrative department. Under Sec. 931 of the Act, 
he may bring suit if he is not satisfied with the adminis- 
trative decision; however, where the claim is under $1,- 
000.00 it must first be presented to the department in- 
volved as a prerequisite to the filing of suit (Sec. 942). 


2. Suits on tort claims. Section 931 of the Act pro- 


vides that suit may be brought against the Government 
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in the district court on all claims whether for more or 
less than $1,000: 


* * * the United States district courirameed: 
district wherein the plaintiff is resident or wherein 
the act * * * complained of occurred * * * 
shall have exclusive jurisdiction to hear, determine 
and render judgment on any claim against the United 
States, for money only, accruing on and after Janu- 
ary 1, 1945, on account of damage to or loss of prop- 
erty or on account of personal injury or death caused 
by thesmepligent * * * act)* = 7 @itanhae ae 
ployee of the Government while acting within the 
scope of his * * * employment, under circum- 
stances where the United States, 1f a private person, 
would be liable to the claimant for such damage 
* %* * in accordance with the law of the place where 
the act or omission occurred. * * * the United 
States shall be liable in respect of such claims to the 
same claimants, in the same manner, and to the same 
extent as a private individual under like circumstances 
* > = (Emphasis added.) 


3. Claims exempted from Act. Sec. 943 provides that 
‘the provisions of this chapter shall not apply to * * *” 
and there follow twelve categories of claims which are 
exempted from the scope of the Act, none of them being 
relevant here. 


B. THe PLAIN MEANING OF THE ACT. 


Looking only at the words used in the Act and consid- 
ering the question without reference to practical construc- 
tion, the history of the Act or prior administrative rul- 
ings (which will be discussed below), it is submitted that 
the language used is so broad that it must be deemed to 
include subrogated claims. The Act confers jurisdiction 
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on the district court to hear and render judgment “on 
aye * * «under ‘tirctmmaranees “where the 
United States, if a private person, would be liable to the 
Glaimamtston stich damage *" * "Sand aurther that 
the Government shall be liable for “such claims, to the 
same claimants, in the same manner, and to the same ex- 


tent as a private individual under like circumstances 
2 ge Pea 


As said by the Attorney General (36 Op. Atty. Gen. 
553) in ruling that similar language in a prior tort claims 
Sratume (ol Ua 5. ©. A. Seen 215), commomly seterred to 
as the “Small Tort Claims Act’”® included subrogation 
claims: 

“Assuming that such a statute is to be strictly 
construed because in derogation of the immunity of 
the sovereignty, a strict construction does not permit 
reading into the statute something that is not there 
or disregarding its plain terms. The words of the 
statute include all claims and all claimants.” 


C. UNDER CALIFORNIA Law, THE GOVERNMENT WouLD 
Be LIABLE TO APPELLANTS IF IT WERE A PRIVATE 
INDIVIDUAL. 


The law is well settled in California that upon payment 
of all or a portion of an insured’s loss, which loss resulted 
from the negligence of a third party, the insurer is 
thereby subrogated pro tanto to the insured’s rights 
against the tortfeasor. 


“This right of the insurer against the wrongdoer 
does not rest upon any relation of contract or of 


6See Article in 35 Georgetown Law Journal 24, note 69, 


sige: 


privity between them, but arises out of the nature of 
the contract of insurance as a contract of indemnity. 
The right arises independent of a provision in the 
contract of insurance which gives the insurer the 
right to recover damages from the person responsible 
for the loss. However, it is plain that the insurer 
on paying the amount of the loss on the property in- 
sured is subrogated only in a corresponding amount 
to the insured’s right of action against any other per- 
son responsible for the loss.” 


Offer v. Superior Court, 194 Cal. 114, 228 Pac. 11. 


And the proper procedure in California where the in- 
surer has not paid the whole loss is for both insured and 


insurer to join together in a single action as co-plaintiffs. 


Offer v. Superior Court, supra; 


Fawbanks v. S. F. Ry. Co., 115 Cal. 579, 47 Pac. 
450 (a fire insurance case). 


And the procedure in the federal courts in such a situation 
is the same: 

“Under present procedure, there seems no reason 
why in such cases insurer and insured would not both 
be necessary parties and in position to sue, the one 
joining the other or showing, in accordance with Rule 
19, why they are not joined.” 

6 Cyc. of Fed. Proc. (2nd Ed.), p. 137, Note No. 

94; 
Sloan v. Appalachian Electric Power Co., supra: 


Williams v. Powers, supra. 
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III. The Legislative and Administrative History of 
the Act Compels the Conclusion That It In- 
cludes Subrogated Claims. 


A. Legislative lustory of the Act. The doctrine of 
sovereign immunity in this country was inherited from the 
law of England where it stemmed from the principle that 
“The King can do no wrong.” Such a doctrine worked 
considerable hardship on the citizenry, especially as the 
activities of the Government began to expand and many 
citizens were or felt themselves to be injured or damaged 
by acts of the Government. A practice developed of set- 
tling and adjusting claims against the Government by leg- 
islative action in the form of private acts, such legislation, 
however, not being a matter of right, but purely a matter 
of grace on the part of Congress. 


However, this procedure proved far from satisfactory 
and from time to time the Congress waived the immunity 
of the United States to suit in respect to specified types 
of claims. On February 24, 1855, the Court of Claims 
was established (10 Stat. 612) for the chief purpose of 
entertaining suits on contract against the Government. By 
act of March 3, 1887 (24 Stat. 505 commonly referred to 
as the Tucker Act), concurrent jurisdiction with the Court 
of Claims was conferred on the district courts over con- 
tract claims and other claims “not sounding in tort”, 
against the Government as do not involve more than $10,- 
OOO By the act of June 25, 1910 ( 368Star351), the 
Government submitted itself to suit for patent infringe- 
ment. 


The first departure from immunity against suits in tort 
was made in 1920 by the Suits in Admiralty Act (41 
Stat. 525; 46 U. S. C. A. Sec. 742), by which the Gov- 
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ernment subjected itself to suit in the district courts in 
respect to admiralty and maritime torts involving mer- 
chant vessels owned or operated by the Government. This 
jurisdiction was later extended to include damages caused 
by public vessels of the United States (43 Stat. 1112; 46 
U.S. C. A. Sec. 781, known as the Public Vesselemige 


Nevertheless, the exemption against suit on common law 
torts continued. Necessarily, in the course of its activi- 
ties, countless claims of this nature arose against the Gov- 
ernment. In order to afford some relief to the public, 
heads of executive agencies from time to time were vested 
by statute with the power to settle and adjust adminis- 
tratively certain types of property damage claims not ex- 
ceeding a specified amount, usually $500 or $1,000. These 
statutes did not give the claimants any vested rights but 
merely conferred discretionary authority on the depart- 
ment heads, in some cases to pay the claims out of their 
appropriations, and in other cases to certify them to Con- 
gress for payment. A dissatisfied claimant had no re- 
course to the courts. And as to tort claims exceeding the 
amount of the administrative jurisdiction, the claimant’s 
only remedy was to attempt to get a private bill through 
Congress. The volume of these bills presented to each 
session of Congress began to assume large proportions; 
for example in each of the 74th and 75th Congresses over 
2300 private claim bills were introduced.’ 


The foregoing summary of the history of sovereign immunity 
in the United States is taken from the following: 


Senate Report No. 1400 to the 79th Congress (2nd Session), 
pp. 29-31, dealing with the then proposed Act; 


Cowitiussioners eic. v. U. S. (U.S. D. C., N. Yea 
Supp. 549, 552-3. 
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As appears from Senate Report No. 1400 to the 79th 
Congress, 2nd Session, pp. 30-31, the Act was proposed to 
remedy the burdensome and unfair system above described 
and was intended to include all tort claims except those 
specifically excluded by Sec. 943 (supra): 

“For many years the present system has been sub- 
jected to criticism, both as being unduly burdensome 
to the Congress and as being unjust to the claim- 
ants, in that it does not accord to injured parties a 
recovery as a matter of right but bases any award 
that may be made on considerations of grace. More- 
over, it does not afford a well-defined continually op- 
erating machinery for the consideration of such 
Gainicwe a 

lupo owes a result of the statutessbeieny. sum 
marized above, the Government is subject to suit in 
contract, on admiralty and maritime torts, and for 
patent infringement. On the other hand, no action 
may be maintained against the Government in re- 
spect to any common-law tort. The existing ex- 
emption in respect to common-law torts appears in- 
congruous. Its only justification seems to be his- 
torical. With the expansion of governmental activi- 
ties in recent years, it becomes especially important 
to grant to private individuals the right to sue the 
Government in respect to such torts as negligence in 
the operation of vehicles. 

In respect to certain classes of small claims the 
heads of departments are permitted by existing law 
to make administrative adjustment. However, in no 
case, is a court review now provided, if the claimant 
feels aggrieved at the disposition made of his claim 
by the head of the department. Thus by the act of 
December 28, 1922 (42 Stat. 1066; U. S. Code, title 
31, sec. 215), the head of each department or inde- 
pendent establishment was authorized to adjust any 
claim for property loss or damage caused by the negli- 


—36— 


gence of an officer or employee of the Government 
acting within the scope of his employment if the 
amount of the claim does not exceed $1,000. It will 
be observed that this authority does not extend to 
claims for personal injuries or death. There are 
special statutes in existence permitting the. heads of 
a few departments to adjust claims of a character de- 
fined in such statutes, generally not exceeding $500 
in amount. For example, the Postmaster General is 
vested with power to settle claims not exceeding $500 
involving either personal injuries or property damage 
caused by operations of the Post Office Department. 

The present bill would establish a uniform system 
authorizing the administrative settlement of small tort 
claims and permitting suit to be brought on amy tort 
claim * * * with the exception of certain classes 
of torts expressly exempted from the operation of 
the act.’ (Emphasis added.) 


As a corollary to the administrative settlement and suit 
provisions of the Act and in furtherance of the purpose 
of eliminating the burden on Congress of entertaining 
private claim bills, Sec. 424(a)* of the Act provides: 

“All provisions of law authorizing any Federal 
agency to consider, ascertain, adjust or determine 
claims on account of damage fo ~*~ * ~*~  prepens: 
* * * caused by the negligent * * * act “iam 
of any employee of the Government while acting 
within the scope of his * * * employment are 


hereby repealed in respect of claims cognizable un- 
Glee eke 2 Or Wis wie 8 ee 


and Sec. 131 of the Act® provides that: 
“no private bill * * * authorizing or directing 
(1) the payment of money for property damages 


8The reference is to Public Law 601 (The Act), as this section 
has not been codified. 
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* %* * for which suit may be instituted under the 
= * * Act, * * shall Wegmeeeived or con- 
sidered in either the Senate or the House of Repre- 
sentatives.” 


B. For many years subrogated claims have been 
treated identically with other tort claims by adnunis- 
trative departments and the Congress. 


On December 28, 1922, Congress passed what is re- 
ferred to as the Small Tort Claims Act (42 Stat. 1066; 
Sites CoN. Sec. 215). That statute semian as ma- 
terials pROVides : 

'“Uhe head ot each department * 9" simay con 
sider, ascertain, adjust, and determine any claim * * * 
on account of damages to * * * privately owned 
property = ~*~ * caused by the meslioence or any 
* * * employee of the government acting within 
the scope of his employment. Such amount as may 
be found to be due to any claimant shall be certified 


to Congress as a legal claim * * *” (Emphasis 
added. ) 


On June 29, 1932, the Attorney General had occasion to 
consider at length whether this language included subro- 
gated claims (36 Op. Atty. Gen. 553, supra). He pointed 
out that the language used was so broad it must be held to 
include subrogated claims; that had the Government been 
a private individual, it would clearly have been liable to re- 
spond to the insurer’s subrogated claim; and he then 
stated : 


“Bearing these principles in mind, it seems entirely 
clear that upon payment of the damage by an insur- 


®*It should be noted that the quoted language is substantially iden- 
tical with that used in the Act. 
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ance company, and proof of this fact, you would upon 
plain principles of law be required to recognize the in- 
surance company as the claimant to whom the amount 
of the adjusted claim is due, within the meaning of 
the statute.” 


He then went on to discuss the legislative history of the 
1922 Act stating: 

“Nothing in the legislative history of the Act of 
December 28, 1922, indicates that Congress intended 
to bar insurance companies from securing relief under 
the statute. The various committee reports do not 
discuss any phase of the problem. * * * “theremis 
no suggestion that the broad terms of the Act were 
not intended to grant relief to claimants who under 
insurance contracts might become subrogated to the 
rights of the owners.” 


He then went on to note that the practices of the various 
executive departments under the 1922 Act were not con- 
sistent, the Post Office, Navy and Labor Departments con- 
sistently certifying subrogated claims to Congress, and the 
War, Interior and Agricultural Departments and the Vet- 
erans Administration taking a contrary position appar- 
ently as the result of a ruling by the Comptroller General 
(6 Comp. Gen. 770) wherein he construed a prior act 
(41 Stat. 131) as not including subrogated claims. The 
Attorney General then pointed out that whenever depart- 
iment heads had certified subrogated claims to it, Congress 
had uniformly appropriated the money to pay them. He 
concluded: 
“As the ultimate question is the intention of Con- 
gress, this practical construction by the legislative 


body is impressive. Our objective being to ascer- 
tain the purpose of Congress in the enactment of this 
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statute, and since no claim may be paid under the 
statute until it has been certified to Congress and an 
appropriation made for that purpose, a ready means 
is afforded of obtaining a final and conclusive legis- 
lative construction. By refusing certification we 
might obtain ultimately a judicial determination of 
the question through a mandamus suit brought by 
some claimant to compel certification of his claim, 
but that would involve expense and delay, and the 
sensible course is to have the question cleared up by 
legislation or by legislative action amounting to a 
conclusive legislative construction. 


For these reasons | believe the practical course is 
to resolve any doubts by construing the statute to re- 
quire certification, thus giving the Congress an op- 
portunity to consider and decide whether it intended 
by this statute that such claims should be paid. In 
making the certification special attention should be 
called to the fact that it is a subrogation claim by an 
insurer and the attention of Congress should be 
drawn to the point involved so that it may receive 
deliberate consideration.” 


That department heads thereafter uniformly certified 
subrogated claims to Congress which in turn appropriated 
moneys to pay them appears from a letter dated, October 
6, 1939, from the Federal Works Administrator .to the 
Comptroller General, reproduced in 19 Comp. Gen. 503, 
504: 


o>) The Act of Wecembemeesio22 (42 
Stat. 1066; U. S. C. 31, sec. 215), confers authority 
upon the heads of orcs var agencies to consider 
and determine claims of a similar nature for certifi- 
cation, if favorably determined, to Congress for ap- 
propriation for payment. The Attorney General of 
the United States, on June 29, 1932, rendered an 
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opinion, vol. 36, page 553, to the effect that subroga- 
tion claims of insurance companies could be consid- 
ered under that act and certified to the Congress in 
order that it might determine whether the act covered 
such claims by making appropriations for their pay- 
ment. Since that tine, it appears that the Congress 
has consistently appropriated, usually in the deficiency 
bills, sums to pay for claims of subrogees, thereby 
evidencing that they are properly for consideration 
under the act cited.’ (Emphasis added.) 


In that letter, the Federal Works Administrator asked 
the Comptroller General for his opinion as to whether 
Sec. 26 of the Emergency Relief Appropriation Act of 
1939 (53 Stat. 936) included subrogated claims. That 
act authorized the Administrator to: 

“consider, ascertain, adjust, determine and pay 
* * * any claim * * * on account of damage 
to * * * property * * * caused by the negli- 
gence oi any employee of the * * * ~Naitemal 
Youth Administration * * * while acting within 
the scope of his employment.” 


The Comptroller General pointed out the similarity of 
the quoted statute and the 1922 Small Tort Claims Act 
passed on by the Attorney General (36 Op. Atty. Gen. 
553, supra). He refused to follow the earlier contrary 
opinion of the Comptroller General (6 Comp. Gen. 770, 
supra) and held that the statute in question included 
subrogated claims, stating: 

‘ke %#& %* There is nothing either in section 26 or 
in section 20 specifically providing for the payment 
of subrogation claims, and the legislative history of 
said section 20 fails to shed any light upon that par- 
ticular phase of the matter. However, the explana- 
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tion quoted above with reference to section 20 would 
appear to indicate that what was intended was the 
prompt payment of the claims in question under 
funds appropriated for relief purposes rather than 
requiring that such claims be reported to the Con- 
gress for appropriation under the 1922 act, when the 
claims are not in excess of $500. 


It is well settled that in the absence of a specific 
statutory provision the Government is not liable for 
loss or damages resulting from the negligent acts of 
its officers and employees. German Bank v. United 
States, 148 U. S. 573, 579. However, the apparent 
purpose of section 26 of the Emergency Relief Ap- 
propriation Act of 1939 and of section 20 in the prior 
act was, among other things, to partially remove or 
surrender this immunity from liability so as to per- 
mit payment from funds provided by said act of ‘any 
claim’ of $500 or less arising out of the operations 
thereunder and involving damage to or loss of pri- 
vately owned property caused by negligence of Work 
Projects Administration employees while acting with- 
in the scope of their employment. 


The law is well settled that an insurance company 
which pays valid claims for loss or damage to pri- 
vately owned property pursuant to the requirements 
of an insurance contract with the injured party is 
entitled to be subrogated to the rights of the insured 
against the person legally responsible for the loss. 
(Cit.) There is nothing in the language of the pro- 
vision of law here in question nor im the legislative 
history thereof to indicate an intention that this rule 
of subrogation should not apply with respect to 
claims filed under said provision. On the contrary, 
the use of the broad and comprehensive term ‘any 
claim’ would appear to cover all claims of the type 
described when filed by any person to whom the 
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United States would have been hable prior to the 
enactment of the statute but for its sovereign iwm- 
munity. 


As noted in your letter, the Congress has sanc- 
tioned the payment of claims of insurance companies 
under the act of 1922, and it is to be noted, also, that 
in at least one instance where the Congress contem- 
plated the exclusion of certain insurance companies 
from the terms of a relief statute it specifically so 
provided. See the act of August 27, 1935, 49 Stat. 
2194, for the relief of certain claimants who suffered 
loss by fire in the State of Minnesota during October, 
1918, in which it was provided that ‘notwithstanding 
the terms and conditions of any policy of insurance, 
or the provisions of any law, no fire-insurance com- 
pany, except farmers’ mutual fire-insurance com- 
panies, shall have any rights in and to funds appro- 
priated, the payments herein provided for, nor to any 
right of subrogation whatsoever.’” (Emphasis 
added. ) 


A similar question was similarly answered by the Comp- 
troller General on October 17, 1941, in a decision fur- 
nished the Postmaster General (21 Comp. Gen. 341) 
wherein he ruled that the Act of June 22, 1934 (48 Stat. 
1207: 5 U. S. C. A., Sec. 392), conferring authonriingen 
the Postmaster General to settle “any claim” for damage 
to person or property not exceeding $500 included subro- 
gated claims. He held: 

‘ok 3 &° the use of the broad and comprehensive 
term ‘any claim’ in the act here involved would appear 
to cover all claims of the class described in the act 
when filed by any person to whom the United States 
would have been liable prior to the enactment of the 


act but for its sovereign immunity.” (Emphasis 
added. ) 
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C. The enactment of the Act, in light of the foregoing 
history, indicates an unmistakable intent by Congress to 
include subrogated claims. 


It is submitted that: 


(a) The many years of both administrative and 
legislative practice in construing the words “any 
claim” and the like in practically identical statutes, 
to include subrogated claims, 


(b) The opinions of the Attorney General and 
the Comptroller General to the same effect, 


(c) The purpose of the Act in eliminating the 
burden on Congress of dealing with tort claims by 
private bills, and in giving the right to seek relief in 
the courts to all such claimants, 


(d) The failure of the Congressional Committees 
considering the Act to give any indication that they 
intended to exclude subrogated claims from the scope 
thereof, and the failure to so provide in the Act, al- 
though certain types of claims were specifically ex- 
cluded,’° 


(e) The lack of any logical reason to exclude sub- 
rogated claims from the scope of the Act and thus 
leave such claimants only the remedy of congres- 
sional action, which the Act sought to eliminate, and 


(f) The intentional inclusion in the Act of very 
broad language which was almost identical with the 
language used in the Small Tort Claims Act and 
other administrative acts, and which had been for 
many years construed to include subrogated claims, 


10Section 943 of the Act quoted supra under Point IT-A-(3). 
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compel the conclusion that Congress intended to include 
subrogation claims within the scope of the Act. 


It is well settled that administrative and legislative 


construction of a statute should be given great weight in 
determining the meaning of a statute— 


“Possible doubts as to the proper construction of 
the language used should be resolved in the light of 
its administrative and legislative history. * * * 
The provision has been consistently enforced as con- 
strued, was reenacted by Congress in the 1921 Act, 
and remained on the statute books without amend- 
ment until its repeal. Such a construction of a 
doubtful or ambiguous statute by officials charged 
with its administration will not be judicially dis- 
turbed except for reasons of weight, which this rec- 
ord does not present. (Cits.) The reenactment of 
the statute by Congress, as well as the failure to 
amend it in the face of the consistent administrative 
construction, is at least persuasive of a legislative 
recognition and approval of the statute as construed.” 


McCaugh v. Hershey Chocolate Co., 283 U. S. 488, 
492,75 L. Ed. 1183. 


And reenactment by Congress of a statute without mate- 
rial change is deemed to be a legislative approval of 
previous administrative interpretation— 


“The reenactment of the pertinent provisions of 
sec. 202 of the Revenue Act of 1921 in the Acts of 
1924 and 1926, without material change, was a con- 
gressional recognition and approval of the interpreta- 
tion of the section by the treasury regulations which 
gave them the force of law.” 


Hartley v. Comm. of Internal Revenue, 295 U. S. 
216, 220, 791 Edo + 
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and this rule would seem even more appropriate where, 
as here, the previous interpretation had been shared in 
by the Congress itself for many years by its action in 
appropriating money to pay subrogated claims which had 
been certified to it for payment by administrative depart- 
ments under similar statutes. 


IV. 31 U.S. C. A., Sec. 203 (the Prohibition Against 
Assignment of Claims Against the United 
States), Is Inapplicable to Subrogated Claims. 


This section provides that— 
“All transfers and assignments made of any claim 
poem tie WUmited States * * * “shall be apceliitely 
mle void) = ~.” 


It has uniformly been held that the provisions of this 
section have no application to an assignment by operation 
of law. 


Eiitierobject ot tis section (31 U, Se@ eee) 2) 
is to protect the government, and does not embrace 
cases where there has been a transfer of title by 
operation of law.” 


Westeme Pac. RR, R. Co. v. U. SS 265m Ss) 27/1. 
69 L. Ed. 951. 


The claims of appellants arose by operation of law upon 
»yayment of the losses, under California law. 


“This right of the insurer against the wrongdoer 
does not rest upon any relation of contract or of 
privity between them, but arises out of the nature 
of the contract of insurance as a contract of in- 
demnity. The right arises independent of a provi- 
sion in the contract of insurance * * *,” 


Offer v. Superior Court, supra. 


30 


And it was held in the case of Morgenthau v. Fidelity 
& Deposit Co. (Ct. of App., D. C.), 94 BF. (2d)§G@azaiasar 
that Sec. 203 was inapplicable to a subrogated claim of 
an insurer since the prohibition does not apply to assign- 
ments by operation of law— 


“The government contends * * * that the surety 
has no valid claim on the fund involved because 
under R. S. §3477, as amended, 31 U. S. CAIC203: 
the assignment was void. So far as a legal assign- 
ment is concerned much may be said in favor of this 
contention, but we do not have to pass on this point 
because R. S. §3477 has never been construed to 
apply to assignments by operation of law.” 


And in the case of American Tobacco Co. v. U. S., 32 
Ct. Cl. 207," the Court of Claims considered themes 
question at length and concluded that R. S., Sec. 3477 
(31 U. S. C. A., Sec. 203), had no application to “subro- 
gated claims against the Government. In that case it 
appeared that internal revenue stamps of the value of 
some $4100 belonging to American Tobacco Co. were 
destroyed by fire. Certain fire insurance companies paid 
this sum to the American Tobacco Co. and this suit was 
then brought against the Government for the use of the 
insurance companies to recover back the loss so paid. The 
action was brought under Sec. 3426 of the Revised Stat- 
utes which provided that: 

“The Commissioner of Internal Revenue may * * * 
make allowance for or redeem such of the stamps 
issued under the provisions of this title * * * as 
may have been spoiled, destroyed or rendered useless 


11Affirmed by the Supreme Court in 166 U. S. 468, 41 L. Ed. 
1081. 
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* * *: and such allowance or redemption shall be 
made either by giving other stamps in lieu of the 
stamps so allowed for or redeemed, or by refunding 
the amount or value to the owner thereof * * *.”” 


The Court of Claims rendered judgment for the claim- 
ant (the insurers suing in the name of the insured) and 
disposed of the non-assignability section as follows: 


‘ck * * The statute which prohibits assignments 
by the voluntary acts of the parties did not intend by 
its operation to destroy or limit the equitable doctrine 
of subrogation, which the common law has recog- 
nized and enforced from time immemorial, and which 
has been most effectual in preserving just rights to 
parties litigant. It was held in the case of Erwin v. 
The United States (97 U. S. 392) that ‘the act of 
Congress of February 26, 1853, to prevent frauds 
upon the Treasury of the United States,’ which was 
the subject of consideration in the Gillis case, ‘ap- 
plies only to the voluntary assignment of demands 
against the Government. It does not embrace cases 
where there has been a transfer of title by operation 
Dit |W ae 


= In the passage of the action ecoamand ifs 
subsequent enactment in the Revised Statutes (sec. 
3477), Congress did not intend (by the prohibition of 
the assignment of choses in action pertaining to the 
Government) to destroy and abrogate the rights of 
subrogation, which had been recognized by courts of 
law and courts of equity administering the common 
law, in connection with the doctrine that upon the 
grounds of public policy choses in action could not be 


12Compare the restrictive language here used in specifically refer- 
ring to the “owner” with the very broad language used in the Act. 
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assigned so as to change the legal obligations and 
rights from the assignor to the assignee. 


The purpose of the law of 1853 was to confine the 
obligations of the Government to the party or parties 
with whom it had contracted, to secure the personal 
service in the performance of the contract, and more 
especially to prevent the complications and troubles 
which might arise in the adjustment of the rights of 
parties because of the transfer of the contracts and 
obligations of the Government. No complication or 
trouble as to these rights can arise out of the subro- 
gation of the rights of the parties. 


The obligations and responsibilities of the original 
parties are to be determined upon the same basis as 
if no subrogation had intervened.” (P. 226.) 


V. Under the Analogous Suits in Admiralty Act, 
Suits by Subrogees Have Been Permitted. 


The Suits in Admiralty Act (46 U. 5. C. A., Secyyz4t 
et seq.) is a consent by the Government to be sued for 
maritime torts occasioned by merchant vessels owned or 
operated by it. Sec. 742 of that Act provides: 

“In cases where if such vessel were privately owned 
or operated, a proceeding in admiralty could be main- 
tained at the time of the commencement of the action 
herein provided for, a libel 1 personam may be 
brought against the United States * * *,.” 


and by Sec. 743 it is provided: 


“Such suits shall proceed and shall be heard and de- 
termined according to the principles of law * * * 


obtaining in like cases between private parties. 
kK? 
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The analogy between that Act and the Federal Tort 
Claims Act is readily apparent and has been pointed out 
imetiescase Ot gionard: v. OS (leo, C., Md.), 
69 Fed. Supp. 451, 453. 


In the case of United States Fid. & Guaranty Co. v. 
Cees. D. C., N. Y.)) s60h we suppeto2 © the 
libelant was the compensation insurance carrier for the 
employer of one Walsh who was injured while working 
as a longshoreman on a vessel owned and operated by the 
Government. Walsh applied for and received compensa- 
tion under the Longshoremen’s and Harbor Workers’ 
Compensation, 63 U. 5. C. A., Seer SO andithe car 
rier then brought this action on behalf of itself and Walsh 
to recover for Walsh’s injuries. The Government ex- 
cepted to the libel on the ground— 

“that the claim of libelant as subrogee or assignee 
is not one in connection with which the United States 


has consented to be sued under the Suits in Admiralty 
ewoumec 7 = *.” 


The District Court overruled the exception stating: 


“There is no doubt that were this suit between 
private parties, it could be maintained in admiralty 
either by the libelant or the employer of Walsh (cits). 
A libel in personam may be brought against the 
United States in cases where a proceeding in ad- 
miralty could be maintained if the vessel were a mer- 
Chant ship and privately owned) | Sue eeameo US. 
C. A. § 742, 743. Under the Longshoremen’s Com- 
mensation Act, 33 U. S.C. Al SOUItoees OM ihe in- 


surance carrier which has assumed payment of the 


18The same case on a later appeal from a decree in favor of the 
libelant is reported in 152 F. (2d) 46. 
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compensation, is subrogated to all of the rights of the 
employer * * * and the employer has by the same 
act the right to sue to recover the damages (cit). In 
my judgment, the recovery here sought is the same 
which the employee himself might seek, and would 
be within the jurisdiction asserted. That it is brought 
in the name of someone else, who, by federal law, is 
given the right to sue, does not and should not change 
the jurisdiction status.” 


Another case where suit by a subrogee was permitted 
under the Suits in Admiralty Act is Phoemsx Ins. Co. v. 
U. S. (U. 3. BD. C., Conn), 3 °F. Supp. 12a 
it appeared that a shipment of iron rods on a vessel 
owned and operated by the Government was damaged en- 
route to Japan. In 1926, the consignee brought action 
in the district court against the U. S. Shipping Board to 
recover his damages, but the action was dismissed in May 
1932, because not commenced within the time prescribed 
in the Suits in Admiralty Act. In 1932 the Stittemima 
Admiralty Act was amended to extend the period of limi- 
tations to December 31, 1932 on any suit “based on a 
cause of action” whereon a prior suit had been com- 
menced prior to January 6, 1930, and had been dismissed 
because of limitations. Libelant was the insurance car- 
rier for the consignee and had paid the consignee a loss 
of $5,784.41, which it sought to recover in the present 
action. The Government excepted on the ground that the 
“cause of action” here sued on was not the same “cause 
of action” as that of the libel previously brought by the 
consignee. 


The district court overruled the exception stating: 


“T can find no merit in the respondent’s contention 
that the ‘cause of action’ set forth in this libel is not 
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the same cause of action as that of the libel brought 
~ * * by the Japanese consignee. * * * 


Nor is the identity of that cause of action changed 
by the subrogation of the insurer, the libelant herein, 
to the rights of the assured, who was the original 
libelant. The cause of action in both cases is the 
combination of the same primary right and its vio- 
lation. The subrogation results only from a change 
in the beneficial ownership of the cause of action, and 
affects the underlying cause not at all (cits.). 

If Congress had intended to limit the application 
of the amendment to the then owners of existing 
causes of action, it could easily have found language 
adapted to that purpose. Its failure to do so is signi- 
ficant. Moreover, the intent of Congress to relieve 
hardship requires the application of the amendment 
as well to the subrogee as to the libelant. * * *” 


Another case of interest is Defense Supplies Corp. v. 
Omori nes Co. (l. C. A. 2), 148 F. (2d) Silke That 
was an action brought under the Suits in Admiralty Act 
by Defense Supplies Corp., a government corporation, on 
behalf of its insurance carriers which had reimbursed it 
for damage to a wool shipment alleged to have been caused 
on a Government vessel. The Government excepted to the 
libel on the ground that the Defense Supplies Corp. could 
not maintain a suit against the United States. The dis- 
trict court dismissed the libel and that decision was af- 
firmed on appeal, the circuit court stating: 

‘ce * > The threshold question is whether the 


Defense Supplies Corporation may bring suit against 
the United States under the Suits in Admiralty Act. 


14T his is one of the two cases cited in the District Court’s order, 
The other will be discussed infra, under Point V. 
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We recognize the fact that the real parties in inter- 
est are the insurance companies. But their right to 
sue is dependent upon the right of the party to whom 
they are subrogated. 


In interpreting the [Suits in Admiralty] act, per- 
mitting as it does a suit to be brought against the 
United States, we must follow the rule of strict con- 
struction. This follows from the fact that the United 
States cannot be sued without their consent, and, if 
Congress in certain cases gives its consent, the courts 
are confined to the letter of the statute which express 
such consent (cit.). 


It seems clear to us that the complete ownership of 
the Defense Supplies Corporation by the United 
States shows this to be nothing more than an action 
by the United States against the United States. The 
Act would appear to contemplate no such action. 
Sections 1 and 2 indicate that the United States shall 
be the defendant. And Section 3 states that such 
suits as are brought under the Act shall proceed ac- 
cording to the principles of law and rules of practice 
obtaining in like cases between private parties. In 
private litigation the plaintiff and defendant cannot 
be the same. For, in that event, there is no real case 
or controversy. We conclude, therefore, that the De- 
fense Supplies Corporation cannot maintain a suit 
against the United States under the Suits in Ad- 
miralty Act.” 


It seems implicit from the Court’s opinion that had the 
insured been other than the Government, the action, al- 
though on a subrogated claim, would have been sustained, 
on the ground that such a suit would have been maintain- 
able between private parties. It is submitted that the case 
is in no wise inconsistent with appellants’ position herein, 
but on the contrary supports it. 


a 
VI. The Rule of Strict Construction Is Inapplicable. 


The district court based its order on the ground that 
since the Act does not expressly mention subrogees, it 
must be construed to exclude them under the rule of strict 
construction applicable to a statute relinquishing im- 
munity of the sovereign to be sued, citing Usited States 
v. Sherwood, 312 U. S. 584 and Defense Supplies Corp. 
me seelageseco., 148 F. (2d) 311% 


The Sherwood case dealt with the purely procedural 
question of whether under the Tucker Act (28 U. S. C. 
41 (20)), a suit could be maintained in the district court 
against the United States and another defendant jointly. 
The Supreme Court concluded that it could not, citing 
the rule of strict construction. 


ingthe recent case of Ewgleiardt v. US, (Us Ss. Dy G, 
Md.), 69 F. Supp. 451, supra, the Court held that under 
the Act, a joint tortfeasor could be joined as a co-defend- 
ant with the Government. The court considered the hold- 
ing in the Sherwood case, supra, but concluded that its rea- 
soning and conclusion and the Tucker Act itself, were in- 
applicable to a construction of the Act. On the contrary, 
the court felt that the Act was analogous to the Suits in 
Admiralty Act,— 

“SS I conclude after caretul consideration 
of the Sherwood case that its reasoning is not applica- 
ble to suits under the recent Federal Tort Claims 


Act which has a very different history and was in- 
tended to apply to quite different situations * * *., 


The Defense Supplies Corp. case has already been discussed 
under Point V, supra. 
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The jurisdiction conferred in the Federal Tort 


Claims Act is more similar or analogous to that con- . 


ferred by the Suits in Admiralty Act (cit.) than the 
jurisdiction under the Tucker Act 97 


The language used in the Tort Claims Act as well 
as the subject matter dealt with, is strikingly similar 
in effect. Both Acts clearly indicate that it was the 
intention of Congress to waive its sovereign immunity 
from suit; and to permit the maintenance in the dis- 
trict court of suits against the United States in cases 
where there would be liability on individuals in like 
CinCUniSt aii @ecm mewn 


And the Supreme Court and this Court have squarely 
held that the Suits in Admiralty Act and its counterpart 
the Public Vessels Act are mot to be construed strictly. 


“While the general history of the Act (Public Ves- 
sels Act*®) does not establish that the statute neces- 
sarily extends to the non-collision cases in view of 
the rule of strict construction of statutory waiver of 
sovereign immunity (cits.), we think Congressional 
adoption of broad statutory language authorizing suit 
was deliberate and is not to be thwarted by an unduly 
restrictive interpretation. 

* * * we hold that the Public Vessels Act was 
intended to impose on the United States the same lia- 
bility * * * as is imposed by the Admiralty law 
on a private shipowners ae 


Comadian Aviator. Lid Ui) S., 324 UMemees 
222, 228, 89 L. Ed. 901. 


1646 U. S.C. A. 781, et seg. Sec. 782 of the Public Vessels Act 
provides that suits thereunder “shall be subject to and proceed in 
accordance with the provisions of Chapter 20 (the Suits in Ad- 
miralty Act).” 
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“The Canadian Aviator case considers the Public 
Vessels Act in the light of the Suits in Admirality 
Act and prior pending bills and concludes that it is 
not to be construed strictly as in other statutes creat- 
ing the sovereign’s permission to be sued.” 


C18, INGO Tem Oo, GU, S, (CO, CO. A De® 
F. (2d) 692, 699. 


It is submitted that considering the history of the Fed- 
eral Tort Claims Act, the purposes for which it was 
passed, and the broad language used, it should not be sub- 
jected to a stricter rule of construction than the closely 
analogous Suits in Admiralty Act. 


In any event, the rule of strict construction has no ap- 
plication where the language of a statute is clear and un- 
ambiguous; and such rule should not be used as a means 
of emasculating the clearly expressed intention of the 
Congress. 


“Statements appear and reappear in the decisions 
to the effect that the rules of strict or liberal inter- 
pretation have no application where the language of 
the statute is clear.” 


3 Sutherland Stat. Const. (3rd Ed.), 40. 


‘““Construing a statute strictly means under the 
authorities simply that it should be confined to such 
subjects or applications as are obviously within its 
tenmicsompinposcs ~ ~*~ ~. Intvecemtcarcemse ule 
of strict construction has lost much of its force, 
as it has become more and more generally recognized 
that the paramount duty of the judicial interpreter 
is to put upon the language of the legislature, hon- 
estly and faithfully its plain and rational meaning, 
and to promote its object.’ ” 


Lawton v. Sweitzer (ill.), 188 N. E. 811. 
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And as was said by the Attorney General (36 Op. Atty. 
Gen. 553, supra), in ruling that the Small Tort Claims 
Act included subrogation claims: 


“Assuming that such a statute is to be strictly con- 
strued because in derogation of the immunity of the 
sovereignty, a strict construction does not permit 
reading into the statute something that is not there 
or disregarding its plain terms. The words of the 
statute include all claims and all claimants.’ (Em- 
phasis added.) 


It is respectfully submitted that the orders should be 
reversed with directions to permit the filing of the com- 
plaints in intervention. 


Dated: Los Angeles, California, December 16, 1947. 


Respectfully submitted, 
Lone & LEvIT, 
Percy V. Lone, 
Bert W. LeEvIrt, 
WituiaM H. Levit, 
Attorneys for Appellants. 


